RESEARCH PARTNER

FLETCHER TUY N
GEITER FORINTERNATIONAL

> FLETCHER
INSTITUTE FOR BUSINESS
Digital Planet | LAW & GOVERNANCE OMIDYAR

INTHE GLOBAL CONTENT

NETWORK

\ DEFEATING
DISINFORMATION

Advancing Inclusive Growth and Democracy
through Global Digital Platforms

The International Tax

Regulatory Approachasa
Model for Platform Content
Moderation

Carlo Garbarino

WORK IN PROGRESS

This research is published as part of the Defeating Disinformation UnConference, a joint effort by Digital Planet and the Center for International Law
and Governance, at The Fletcher School at Tufts University. The Defeating Disinformation UnConference is supported by the Omidyar Network.




THE INTERNATIONAL TAX REGULATORY APPROACH AS A MODEL FOR
PLATFORM CONTENT MODERATION

Carlo Garbarino
Universita Bocconi; Milano.

1. THE GLOBAL SCOPE OF THE TAX PROBLEM 1
2. THE INTERNATIONAL POLICY RESPONSE 4
3. TAX IMPLICATIONS OF GLOBAL PLATFORMS 11
4. POSSIBLE LESSONS FOR PLATFORM RESPONSIBILITY 14

1. The global scope of the tax problem

This paper examines the global regulatory issues concerning international taxation with particular
attention to recent developments, in order to generate proposals for means of addressing platform
content moderation issues at both the rule-making stage and the rule-application stage. We therefore
provisionally assume that a potentially correct analogy between international tax regulation and
platforms content regulation can be based on the fact that policy issues in areas are engendered by
the prominent role that platforms - intended as ‘a foundation technology or set of components used
beyond a single firm and that brings multiple parties together for a common purpose or to solve a
common problem’! - have assumed in the new models for conducting business. We will subject this
assumption to critical analysis.

We therefore surmise that there is a similarity between the “opportunistic” platform-generated
profits diversion that will be described in this paper and “immoderate” platform content use and
develop an analogical argument based on this similarity: since the two situations are similar, if it is
true that the international community should establish regulatory structures which “moderate” the
opportunistic use of new technological platforms that artificially divert profits away from taxation,
then it is also probably true that the same international community should establish regulatory
structures which “moderate” the use of new technological platforms that artificially distort
information,

It is essential to remark here the first phenomenological resemblance between the tax regulatory
problem and the regulatory problem of content moderation: non-state actors through platform access,
manage, and regulate flows of capital and similarly manage flows of information, designing new
imaginary gateways for both capital and information that exploit regulatory differentials. So, in both
cases there is the need for a regulatory response both at international and domestic level.

We can therefore argue that there is a striking “homology” between capital and information.
Homology is not just a phenotypic similarity in the current aspects, but a more profound similarity of
two phenomena over time because they have a common origin.? In social sciences homology is a
situation in which different human beliefs, practices or artifacts share similarities due to genetic or
historical connections. Here in the discussion of regulatory options about profit diversion (based on

! Annabelle Gower and Michael Cusumano Defining Software Ecosystems: A Survey of Software Platforms and Business
Network Governance, 2004, http://slingerjansen.files.wordpress.com/2009/04/definingsecos.pdf

2 In evolution homology is the similarity of the structure, physiology, or development of different species of organisms
based upon their descent from a common evolutionary ancestor.
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capital) and content moderation (based on information) the homology is the underlying similarity
between capital and information that in platform economy tend to be merged, becoming a hybrid
constituted by intangible information, defined here as “computational capital”.

The upshot is that policies that counteract aggressive tax strategies that rely on fully mobile capital
may be considered, in a broad sense, a potential model for policies for platform content moderation
that rely on fully mobile computational capital. Therefore, one can hypothesize that tax regulatory
approaches may be of potential interest for platform content moderation in spite of the fact that, as
we will see, they have not so far proved entirely successful.

The paper will begin by explaining the scope of the global tax problem (section 1), and then address
the related regulatory process at two levels. At a first descriptive level, the paper will detail the process
and institutional structures by which policies have been actually developed as well as their
shortcomings (section 2). At a second deeper explicatory level, the paper will attempt to flesh out the
phenomenology of actual platform operation and its global tax implications (section 3). The paper
will conclude suggesting possible lessons that can be learned from tax regulation for platform
responsibility rules (section 4).

Let’s start from explaining the scope of the global regulatory tax problem The international tax
framework based on treaties established in the XX century aimed at preventing double taxation in
case of reciprocal investments among countries. This framework appeared to be relatively stable until
a novel issue emerged: countries unilaterally reduce their effective tax rates to attract capital, thereby
affecting the mobile capital base determining what has been defined as “tax competition”, that is a
race-to-the-bottom of tax rates, a competition among States to attract investments.® Under these
competitive constraints, capital is invested in jurisdictions where the tax rates are lower.

Bilateral tax treaties do not address tax competition because they do not include tools to limit the
decisions of key players about the location of investment and are just aimed at preserving the
Westphalian sovereignty of the Contracting States. The consequence is that tax treaties do not
provide tools for multilateral cooperation and governance in respect to tax competition so that there
is the need to devise new regulatory tools.*

The tax predicament however not only rests on a competition among States, but also on the fact that
multinational enterprises (“MNEs”) pursue action plans that thoroughly exploit tax differentials. We
will see in detail what is the actual operation of platforms currently used by MNEs (section 3), but
one initially should be aware of the fact that, in a “classic” sense based on corporate legal concepts,
MNEs respond to central management and control, relying on foreign controlled companies and
chains of companies (“units”) that are coordinated under global tax strategies, even if they might be
decentralized in terms of markets. By contrast, individual states only rely on local control of a territory
for tax purposes. MNEs can thus be fittingly denominated “Global Actors” because they enter an
asymmetric game in which the other actors are states, i.e. local actors.

So, there is an additional dimension of tax competition that goes beyond a conflict-game among states
leading to race-to the-bottom of tax rates: private actors such as MNEs intermediate between the state
where they are based (the home state), and the states where they market their products or services (the

3 See for example: Michael P. Devereux, Ben Lockwood, Michela Redoano, Do Countries Compete over Corporate Tax
Rates?, 92 J. PUB. ECON. 1210 (2008); Joel Slemrod, Are Corporate Tax Rates, or Countries, Converging?, 88 J. PUB.
ECON. 1169 (2004).
4 Philipp Genschel & Thomas Rixen, Settling and unsettling the transnational legal order of international taxation IN
TRANSNATIONAL LEGAL ORDERS (Terence C. Halliday and Gregory C. Shaffer eds., CUP 2015).
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host states), to reduce or eliminate taxation.> This goal is pursued through top-down “aggressive tax
strategies”.

These strategies deployed by Global Actors are difficult to be defined in simple terms because they
have reached a level of staggering complexity that cannot be recounted here, but are in essence based
on the “separate unity principle” accepted by virtually all corporate tax systems. This principle is
derived from corporate limited liability and recognizes the separate nature of the units belonging to a
Global Actor.

Under this principle a Global Actor that is truly an integrated economic concern on a planetary scale
is instead viewed tax-wise as a cluster of separate units, each unit being subject to taxation in the
jurisdiction where it operates. Thus, it is possible for Global Actors under a centralized strategy to
attribute profits or losses to those separate units of the appropriate jurisdictions: profits will flow to
low-tax jurisdictions, costs will be deducted in high-tax jurisdictions, and losses will flow to
profitable units to offset their profits.

The result is that Global Actors tend to be subject to a global effective rate that is lower than the
weighted algebraic sum of the nominal rates of the different countries where they operate, and this
leads to a situation where they operate in a sort of “meta-nation” ideally located in between the home
state and the host state, not defined by traditional state boundaries.

This engenders a regulatory-tax arbitrage in which Global Actors are asymmetrically confronted by
the limited reach of territorial states. This is a new brand of a geo-political architecture in which states
and non-state organizations such as Global Actors access, manage, and regulate the intersection of
territory and flows of capital, and, in so doing, design new imaginary gateways for a fully mobile
capital that segregates profits in jurisdictions which offer lower rates under the constraint of tax
competition.

In the tax world this regulatory-tax arbitrage has been defined as “base erosion and profit shifting”
(“BEPS”). The base erosion component of BEPS is that deductions are made in high-tax countries,
so that the national tax base of these high-tax countries is reduced by the subtraction of tax-deductible
costs. The profit shifting component of BEPS is that these sums that are deducted are paid to entities
of the same group located in low-tax countries, triggering a transfer of gross revenues to those
countries.

The structural feature of BEPS comes from these two complementary components: there is a de-
coupling of tax-deductible costs (artificially located in high-tax jurisdictions), and gross revenues
usually of a mere financial nature and detached from actual operation (artificially located in low-tax
countries, often defined as “tax havens” or “offshore financial centers”). In the context of content
moderation there is a similar arbitrage since platforms can be established in low-regulation
jurisdiction, and yet offer services in high-regulation jurisdictions.

> Rosanne Altshuler & Harry Grubert, The Three Parties in the Race-to-the-bottom: Host Governments, Home
Governments and Multinational Companies, 7(3) FLA. TAX REV. 153 (2005).
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A burgeoning literature® attempts to showcase the basic techniques of BEPS aggressive strategies’
which rely on the manipulation of the remuneration of debt (interest) or intangibles (royalties or other
fees) within the different units of Global Actors.® Manipulation of intra-group transfer prices is also
an important profit-shifting channel for Global Actors through the tax-induced management within
MNEs of debt, intangibles, or intra-group services.’

Another group of techniques that involve BEPS are those in which Global Actors are capable of
achieving “double exemption” as a result of regulatory gaps or through complex techniques
denominated “hybrid mismatches” which take advantage of the differences of tax systems. Profits
may even escape all forms of taxation: this situation has been defined as “stateless income/profits'°
and can be restated as “stateless capital” in light of the fact that income/profits are generated from a
fully mobile capital. Stateless capital challenges the foundation of the taxing powers of states
anchored to a territory.

It is essential to remark here the second phenomenological resemblance between the tax regulatory
problem and the regulatory problem of content moderation: if there is stateless capital, then equally
there can be “stateless information” in the sense that both terms - stateless capital and stateless
information - directly point to the fact that both capital and information escape the regulatory reach
of states. Of course, this resemblance does not imply that content moderation should be proprietary
to one or more individual states to the detriment of others, but some form of standard must be
achieved.

2. The international policy response

These situations of reduced or nil taxation of MNEs!! epitomized in the BEPS acronym have been
addressed by the OECD/G20 Action Plan (the “BEPS Project”) which unfolded in 2013-17, leading

¢ See for example: Ana P. Dourado, The Base Erosion and Profit Shifting (BEPS) Initiative under Analysis, 43 INTERTAX
2 (2015); Reuven S. Avi-Yonah & Haiyan Xu, Evaluating BEPS, 10 ERASMUS L. REV. 3 (2017); Philip Baker, Is There
a Cure for BEPS?, 5 BRIT. TAX REV. 605 (2017); Yariv Brauner, Assessing BEPS: Origins, Standards, and Responses —
The United States Report for the 2017, IN 102A IFA CAHIERS DE DROIT FISCAL INTERNATIONAL (IFA ed., 2017); Yariv
Brauner, BEPS: An Interim Evaluation, 6 WORLD TAX J. 10 (2014); Allison Christians, BEPS and the New International
Tax Order, 2016 B.Y.U. L. REv. 1604 (2016); Stephen E. Shay & Allison Christians, Assessing BEPS: Origins,
Standards, and Responses IN 102A CAHIERS DE DROIT FISCAL INTERNATIONAL: ASSESSING BEPS: ORIGINS, STANDARDS,
AND RESPONSES (IFA ed., 2017).

7 Harry Huizinga, Luc Laeven & Gaetan Nicodeme, Capital structure and international debt shifting, 88(1) J. FIN. ECON.
80 (2008); Harry Huizinga & Luc Laeven, International profit shifting within multinationals: A multi-country perspective,
88 J. PUB. ECON. 1149 (2008); Kimberly A. Clausing, The revenue effects of multinational form income shifting, TAX
NOTES (2011), http://ssrn.com/abstract=2488860 (Accessed: May 29, 2021); Dhammika Dharmapala, What do we know
about base erosion and profit shifting? A review of the empirical literature, 35 FISCAL STUD. 421 (2014).

8 Dhammika Dharmapala, Base erosion and profit shifting: A simple conceptual framework, 12(4) CESifo DICE Report
(2015), 8-14.

® See for example: AARON FLAAEN, THE ROLE OF TRANSFER PRICES IN PROFIT-SHIFTING BY U.S. MULTINATIONAL FIRMS:
EVIDENCE FROM THE 2004 HOMELAND INVESTMENT ACT (FEDS, Working Paper No. 2017-055, 2017).

19 Edward D. Kleinbard, Stateless Income, 11(9) FLA. TAX REV. 699 (2011); Yariv Brauner, What the BEPS, 16(2) FLA.
TAX REV. 55 (2014).

' OECD, MEASURING AND MONITORING BEPS, ACTION 11 — 2015 FINAL REPORT (2015), https:/www.oecd-
ilibrary.org/docserver/9789264241343en.pdf?expires=1622326728&id=id&accname=guest&checksum=08D70BSC3 A

37A999E2B44D6217C9D41C (Accessed: May 29, 2021). See also: Ernesto Crivelli, Ruud A. de Mooij & Michael Keen,
Base Erosion, Profit Shifting and Developing Countries, 72(3) FINANCE ARCHIVE 268 (2016); FATIH GUVENEN,
RAYMOND J. MATALONI, JR., DYLAN G. RASSIER & KiM J. RUHL, OFFSHORE PROFIT SHIFTING AND DOMESTIC
PRODUCTIVITY MEASUREMENT (NBER, Working Paper No. 23324, 2017).
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to the release of 15 Reports in 2014-15!2 and to the modification of the OECD Commentary and
Model in 2017,'* followed in 2018-2022 by the Inclusive Framework (the “Inclusive Framework”)
initially with an Interim Report!4, then by proposing revised “nexus rules” (Pillar One)' and different
types of “profit allocation rules” (Pillar Two),'® and finally by advancing a comprehensive proposal
together with a programme of work.!’

This section 2 will detail at a first descriptive level the process and institutional structures by which
policies have been actually developed as well as their shortcomings.

The 15 Actions of the initial 2013-17 BEPS Project can be divided into three main areas: global
disclosure rules, guidelines for national tax policies, and modifications of tax treaties. These BEPS
measures were expected to become applicable via changes to bilateral tax treaties or through changes
in domestic laws, so the purpose of the BEPS Project was to facilitate through soft law a complex
implementation process both at an international and domestic level. The problem is that these OECD
BEPS measures were not introduced through a multilateral legal instrument and therefore were not
binding (except for those eventually included in BEPS-modified tax treaties).

In addition, the 2013-2017 BEPS Project was affected by other structural flaws. First, the OECD was
trying to forge consensus about complex rules to be implemented by states based on the idea that
profits should be taxed where economic activities are performed and value is created.

The consensus should instead have been about direct constraints on the behavior of Global Actors;
without such consensus the BEPS situation was basically tolerated in the name of Westphalian tax
sovereignty. Second, the 2013-2017 BEPS Project failed to focus on the fact that aggressive tax
strategies of MNEs exacerbate the negative effects of tax competition impinging on the powers of
states. Third, the 2013-2017 BEPS project preserved the single entity principle and thus did not hinder
the capability of MNEs to shift around deductions, profits and losses to the units located in appropriate
jurisdictions.

2. OECD, AcCTION PLAN ON Base EROSION AND PROFIT  SHIFTING (2013), available at
http://dx.doi.org/10.1787/9789264202719-en; OECD, PART 1 OF A REPORT TO G20 DEVELOPMENT WORKING GROUP ON
THE IMPACT OF BEPS IN LOW INCOME COUNTRIES (2014), http://www.oecd.org/tax/part-1-of-report-to-g20-dwg-on-the-
impact-of-beps-in-low-income-countries.pdf (Accessed: May 29, 2021).

13 Ibid, at 52.

14 OECD, TAX CHALLENGES ARISING FROM DIGITALISATION - INTERIM REPORT 2018: INCLUSIVE FRAMEWORK ON BEPS
(2018),

https://www.oecdilibrary.org/docserver/9789264293083en.pdf?expires=1622298762 &id=id&accname=guest&checksu
m=CB32D91D859CDD529F0D74B6B024F180 (Accessed: May 29, 2022)

15 OECD, TAX CHALLENGES ARISING FROM DIGITALISATION — REPORT ON PILLAR ONE BLUEPRINT: INCLUSIVE
FRAMEWORK ON BEPS (2020), https://doi.org/10.1787/beba0634-¢. (Accessed: May 29, 2021).

16 OECD, TAX CHALLENGES ARISING FROM DIGITALISATION — REPORT ON PILLAR TWO BLUEPRINT: INCLUSIVE
FRAMEWORK ON BEPS (2020), https://www.oecd-
ilibrary.org/docserver/abb4c3d1en.pdf?expires=1622298926&id=id&accname=guest&checksum=BFEE294C4D66E06
1298F3043EC6AE31E (Accessed: May 29, 2022). See also: Fair Taxation of the Digital Economy, EUROPEAN
COMMISSION  (2018), https://ec.europa.eu/taxation_customs/business/company-tax/fair-taxation-digital-economy_en
(accessed May 29, 2022).

7 STATEMENT ON A TWO-PILLAR SOLUTION TO ADDRESS THE TAX CHALLENGES ARISING FROM THE DIGITALISATION OF
THE ECONOMY — 8 October 2021, OECD, Paris, www.oecd.org/tax/beps/statement-on-a-two- pillar-solution-to-address-
the-tax-challenges- arising-from-the-digitalisation-of-the-economy- october-2021.htm. PROGRAMME OF WORK TO
DEVELOP A CONSENSUS SOLUTION TO THE TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE
EconoMy, OECD/G20 INCLUSIVE FRAMEWORK ON BEPS, OECD, Paris, www.oecd.org/tax/beps/programme-of-work-
to-develop-a-

consensus-solution-to-the-tax-challenges-arising-from-the-digitalisation-of-the-economy.htm (accessed May 29, 2022).
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In conclusion, in the initial 2013-2017 BEPS Project there was a certain amount of international
cooperation in discussing policies, but there was no plan of an institutional architecture that could
ensure adequate multilateral governance.'®

The BEPS Project at OECD level was continued by the 2018-2023Inclusive Framework which
focused on “nexus rules” (Pillar One) and profit allocation rules (Pillar Two).!? After initial hesitation,
the policy process of the Inclusive Framework was kickstarted in 2021 by the proposal by the United
States of a “global minimum tax” in which individual home countries undertake the ethical and
political obligation to tax their own multinationals on global profits in a kind of defensive alliance.?’
In addition to the global minimum tax administered by home countries of MNEs based on OECD
Pillar Two, market jurisdiction can of course adopt rules that protect their territorial tax prerogatives
on the basis of OECD Pillar One.

If a global minimum tax proposed by the United States and other countries is agreed at the
international level, each individual state will participate in a cooperative framework by unilaterally
subjecting multinationals based in that home state to a minimum rate of tax (15% or more) on global
profits. In this sense the global minimum tax is a country-by-country extraterritorial tax.

Thus, the global minimum tax is not a systemic international mechanism to allocate profits of
multinationals among countries, but simply the alignment of home states unilaterally taxing their own
multinationals. Each home state undertakes the responsibility to tax its own multinationals on the
basis of extraterritorial legislative jurisdiction while host states remain free to exercise their tax power
on profits sourced in their territory.

This is a promising basis for an analogy between international taxation and content moderation in
terms of potential policy strategies. If regulation by the home state appears to be a “dominant
strategy” in international taxation in the specific sense of game theory, i.e. a strategy that is superior
no matter what the other players do, then the same could be true in respect to content moderation. In
that context therefore the home states of the main platforms should, in theory, adopt a dominant
strategy by undertaking the obligation to regulate these platforms converging to basic principle
through multilateral agreements. Once platforms are subject to common rules agreed by home states
of the Global Actors owning such platforms, the policies of host states will be, to a certain extent,
irrelevant in so far as impose lower limitations.

The salient point here is that in international taxation home state regulation is a dominant strategy
because it ensures the collection of taxes irrespective of what other states do, while in content
moderation home state dominant strategies appear more problematic because the policy issue is not
just in terms of collection, but it involves complex cultural and semantic problems of what content
moderation should be.

A global minimum tax does not require fully-inclusive multilateralism but can be pursued through so
called “minilateralism” a word and a concept suggested by Moses Naim in 2009%!: when it is difficult
to reach broad consensus, the most effective move is the inclusion of the smallest possible number of
countries needed to have the largest possible impact on solving the problem of profit shifting. The
same principle could apply in content moderation.

13 ITAl GRINBERG, BREAKING BEPS: THE NEW INTERNATIONAL TAX DIPLOMACY (Georgetown University Law Center
2015); RUTH MASON, THE TRANSFORMATION OF INTERNATIONAL TAX, 114.3AM. J. INTL. LAW, 353-402 (2020).

19 See footnotes 14 and 15.

20 U.S. DEPARTMENT OF TREASURY, MADE IN AMERICA TAX PLAN (2021), available at:
https://home.treasury.gov/system/files/136/MadelnAmericaTaxPlan_Report.pdf (Accessed May 23, 2021).

2l Moisgs NAIM, Minilateralism, 173 FOREIGN PoLICY, 135 (2009).




It should be clear from the outset that the OECD is not currently endorsing a global minimum tax.
The term “global minimum tax” is often used in a generic way to denote the efforts of the international
community to tax multinationals, but this term has an exact meaning that specifically comes from the
U.S. proposal of a “country-by-country minimum tax”. So a “global minimum tax” is a tax
unilaterally imposed by each home state through extraterritorial legislative jurisdiction on the
multinationals that are based in that state (i.e. when the ultimate parent company is resident there).
To make a simple example: the United States already imposes a kind of global minimum tax on the
worldwide income of its citizens; this tax could be extended to multinationals based in the United
States, and the same would respectively occur in other home states.

The OECD is not currently endorsing such a global minimum tax, but rather is pursuing something
different: an Inclusive Framework based on a pervasive consensus of more than 130 countries on a
very detailed agenda that establishes a mechanism to allocate profits of multinationals among
countries. This is an ambitious idea of establishing thoroughly common criteria to allocate profits but
is not a country-by-country minimum tax ”U.S. style”. The OECD/G20 Inclusive Framework has in
fact continued in its search of a global consensus about common rules trough a “two-pillar solution”
based on Pillar One and Pillar Two.?

With regard to the reallocation of taxing rights to market jurisdictions (Pillar One) the OECD has
defined as “in-scope companies” affected by the changes that are now negotiated the multinationals
with global turnover above 20 billion euros and profitability above 10% (i.e. profit before
tax/revenue). Extractives and regulated financial services are excluded.

There will be a new special purpose nexus rule permitting allocation of so called “Amount A” to a
market jurisdiction when the in-scope multinational derives at least 1 million euros in revenue from
that jurisdiction. Revenue will be “sourced” to the end market jurisdictions where goods or services
are used or consumed. To facilitate the application of this principle, detailed source rules for specific
categories of transactions will be developed.??

Source is a term of art in international taxation since its inception and indicates the establishment of
criteria that indicate where specific items of income are actually generated, created or located. This
idea implies that it is possible to identify the structural features of economic activities on the basis of
which allocating rules are capable of attributing taxing powers to the so called “source state”. In spite
of the fact that commentators have criticized the idea of being able to pinpoint the actual source of
income in the context of a globalized/digitized economy, the OECD is still advocating this idea, with
the added complication that the proposed criteria are overly complex, presenting critical problems in
terms of actual implementation.

There is also a so-called “Amount B” to allocate profits to market countries that reflects in-country
baseline marketing and distribution activities in those countries that will be applied on the basis of
the arm’s length principle which will be simplified and streamlined.?* In-country baseline marketing
and distribution activities are those typically developed by local units (such as agents, distributors,
and affiliated companies) in the relevant markets to carry out the core-minimally required business

22 OECD, STATEMENT ON A TWO-PILLAR SOLUTION TO ADDRESS THE TAX CHALLENGES ARISING FROM THE
DIGITALISATION OF THE ECONOMY, (1 JULY 2021) <https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-
to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-july-2021.pdf (Accessed: May 29, 2022).
2 Where the residual profits of an in-scope multinational are already taxed in a market jurisdiction, a marketing and
distribution profits safe harbour will cap the residual profits allocated to the market jurisdiction through Amount A.

24 The OECD has announced that during 2022 a Text of a Multilateral Convention and Explanatory Statement to
implement Amount A of Pillar One will be released, to be followed by a high-level signing ceremony for the Multilateral
Convention.
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presence of multinational and therefore a commensurate amount of income must be attributed to such
units to reflect those baseline marketing and distribution activities.

By contrast, Pillar Two consists of two interlocking domestic rules (together the Global anti-Base
Erosion Rules “GloBE” rules): (i) an Income Inclusion Rule (“IIR”), which imposes a top-up tax on
a parent entity in respect of the low taxed income of an entity of the group; and (ii) an Undertaxed
Payment Rule (“UTPR”), which denies deductions or requires an equivalent adjustment to the extent
the low tax income of an entity of the group is not subject to tax under an IIR.

In addition, a treaty-based rule (the Subject to Tax Rule, “STTR”) allows source jurisdictions to
impose limited source taxation on certain related party payments subject to tax below a minimum
rate. The STTR will be creditable as a covered tax under the GloBE rules. The GloBE rules will apply
to multinationals that meet the 750 million euros threshold as determined under BEPS Action 13
(country by country reporting). OECD guidelines for a minimum effective tax on multinationals
(Pillar Two) have been thereafter released at the end of 2021.7°

These OECD guidelines of 2021 were followed closely by the proposal of an EU Directive which has
been finally adopted at the end of 202226 which introduces a minimum EU 15% tax rate that will
apply to any large group, both domestic and international, including in the financial sector, with
combined financial revenues of more than €750 million a year, and with either a parent company or
a subsidiary situated in an EU Member State.

The effective tax rate is established in each Member State by dividing taxes paid by the entities in
that Member State by their income. If the effective tax rate for the entities in a particular jurisdiction
is below the 15% minimum, then the Pillar Two rules are triggered and the group must pay a top-up
tax to bring its rate up to 15%, which applies irrespective of whether the subsidiary is located in a
country that has signed up to the international OECD/G20 agreement. The calculations will be made
by the ultimate parent entity of the group unless the group assigns another entity.

If the global minimum rate is not imposed by a non-EU country where a group entity is based,
Member States will apply the Undertaxed Payments Rule which is a backstop rule to the primary
Income Inclusion Rule. It means that a Member State will effectively collect part of the top-up tax
due at the level of the entire group if some jurisdictions where group entities are based tax below the
minimum level and do not impose any top-up tax. The amount of top-up tax that a Member State will
collect from the entities of the group in its territory is determined via a formula based on employees
and assets.

The last phase of the process is currently under way and reveals major criticalities of the OECD
approach: the OECD in fact at the World Economic Forum in Davos in May 2022 has admitted that
its two-pillar project will not be implemented in 2023, as announced. One of the reasons of the
impasse is certainly the sheer complexity of the guidelines proposed by the OECD, but there is also

25 OECD (2021), TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY — GLOBAL ANTI-BASE
ErROSION  MODEL  RULES (PILLAR TwoO): INCLUSIVE FRAMEWORK ON BEPS, OECD, Paris,
https://www.oecd.org/tax/beps/tax-challenges-arising-from-the-digitalisation-of-theeconomy-global-anti-base-erosion-
model-rules-pillar-two.htm. OECD (2022), TAX CHALLENGES ARISING FROM THE DIGITALISATION OF THE ECONOMY —
COMMENTARY TO THE GLOBAL ANTI-
BASE EROSION MODEL RULES (PILLAR TwO0), OECD, Paris, https://www.oecd.org/tax/beps/tax-challenges-arising-from-
the-

digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two-commentary.pdf

26 Proposal for a Council Directive on ensuring a global minimum level of taxation for multinational groups in the Union
{SWD(2021) 580 final COM(2021) 823 final, finally approved as Council Directive EU 2022/2523 on December 14
2022 i (GU L 328/1 del 22.12.2022).
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a structural reason, i.e. the fact that the OECD is trying to reach an over-inclusive consensus (more
than 130 countries) on a hyper-detailed agenda and at the same time is lacking a strategic vision: the
attention is focused on technical details but there is a lack of institutional design. This reflects the
depth versus breadth debate about policies and governance in international relations literature
literature, also forming the basis for the concept of minilateralism.

In light of this impasse, the global minimum tax initially proposed by the United States in 2021 and
then endorsed by other countries actually appears to be the only effective way to address the root of
the problem: if the home states adopt a dominant strategy and tax the global profits (i.e.
domestic+foreign) of MNEs based in those home states irrespective of what other host states do (tax
or exempt), there will be no tax arbitrage because there will at least be a minimum tax rate (15% or
more) in the home states, so that aggressive tax strategies that shift profits to lower tax jurisdictions
will be futile.

So to develop the potentially correct analogy that compares platforms and taxation “global minimum
moderation” should be pursued through a kind of “essential harmonization” with mutual recognition
of minimum standards or criteria. This could be the platform analog of “global minimum taxation”.

As mentioned, the OECD has not fully adopted the proposal of a global minimum tax, but has
introduced very complex arrangements that jeopardize the establishment of an international tax
regime which would trigger a paradigm shift toward cooperative multilateralism. Pillar One advances
profit allocation rules to protect market jurisdictions and Pillar Two only proposes optional recapture
rules (the so called “top-up tax”) for taxing foreign profits if subject to lower rates, but this is just a
fallback option, and in addition countries are not obligated to adopt it.

The lack of an explicit will of the OECD to push for a real global minimum tax is a failure of its initial
“inclusive” proposal. It is however still possible that countries freely adopting the global taxation
minimum standard will form “defensive alliances” against tax competition and profit shifting through
multilateralist geo-political compacts inspired by minilateralism,

As a matter of fact in 2022-23 already several countries autonomously began to implement Pillar Two
through different types of country-by-country minimum taxes. At this stage there is no explicit
minilateralist pact among those countries, but their moves are an indication that minilateralism is
beginning to work in the tax arena.

Thus minilateralism could also work in the platform context of content moderation on the basis of its
potential capabilities that have been described in international relation literature. These minilateral
compacts in fact are a well-known form of institutional design because they aim at putting together a
sufficient number of players to address a policy issue, without the need to strive in the direction of
unattainable forms of unanimity or full coordination, often prone to free ride problems.

For example even in the context of global warming — a typically global problem that requires a global
coordinated response — minilateralist solutions have been propounded. Minilateralist solutions do not
present the problems of the current over-inclusive proposals to introduce a mechanism of binding
rules because they are based on the incentives of each actor to participate. Minilateral compacts in
fact initially operate in a framework that has been defined by international relations literature as an
“international regime”. International regimes are identified in the literature as “sets of implicit or
explicit principles, norms, rules, and decision-making procedures around which actors’ expectations
converge in a given area of international relations.”?’

27 Stephen D. Krasner, Structural Causes and Regime Consequences: Regimes as Intervening Variables, in
INTERNATIONAL REGIMES 1, 2 (Stephen D. Krasner ed., 1983) (emphases added).
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These principles, norms, rules and procedures prescribe certain actions and proscribe others, so they
imply obligations, even though these obligations are not enforceable through a hierarchical legal
system. Thus, this definition adopts a conception of regimes as social institutions rather then sets of
binding legal prescriptions.

Minilateral compacts have several main advantages. First, they do not imply thedetailed rules through
formal international agreements as they only require the participating home states to extend a
minimum to Global Actors based in those states on their global operation. Second, cooperation is
pursued among countries genuinely sharing the common policy subjecting multinationals to
regulation. Third, it is more likely that a compact is formed for effective change on clearly identified
measures when the number of participating actors is not over-inclusive. Finally, minilateral compacts
initially operating as international regimes facilitate the eventual achievement of more inclusive
cooperation and thus are the basis for subsequent binding international agreements. These advantages
of minilateralism could potentially apply to international tax regulation and content moderation.

Specifically in tax minilateralism the states that are the most capable of taxing multinationals on
global profits act together with the states that are most vulnerable. It is also possible that states cluster
in different compacts on the basis of geo-political criteria in a kind of “polycentric cooperation”. In
a scaling down of the current inclusive approach, the OECD could, acting as an orchestrator, thus
become the venue of one or more minilateral compacts. A similar institutional dynamics could also
be activated in content moderation, possibly through the orchestration of an international
organization.

Minilateralism could also be seen as the “club of the powerful”, for example in tax matters developing
countries often balk at the strategy of a core of home states taxing their MNEs globally, claiming that
it would only be in the interest of OECD capital-exporting countries. It should however be clear that
such a strategy would not limit the tax prerogatives of other countries, such as BRICS or developing
countries: these countries obviously retain their right to tax multinationals under OECD Pillar One or
otherwise, irrespective of the fact that multinationals will be taxed in their home states.

Similarly in content moderation regulation by home states simply ensures application of a minimum
standard but does not exclude regulation by host states. It is worth mentioning that in the context of
content moderation platforms often have limited moderating resources, and so focus those resources
in highly regulated jurisdictions such as the US or EU, as opposed to low regulated jurisdictions, but
when a minimum standard is ensured in home states moderating resources can be internally be
distributed within the Global Actor on the basis of opportunity and efficiency, rather than on the basis
of level of regulation.

At the end of the analysis of the global policy process developed in this section 2 it is essential to
remark a third phenomenological resemblance between the regulatory problem of content
moderation and the tax regulatory problem: if it is true that we conceive of a minimum standard in a
minilateral setting — at least initially - through which individual home countries undertake the ethical
and political obligation to tax their own multinationals on global profits in one or more defensive
alliances, we could conceive of a minimum standard through which individual home countries
undertake the ethical and political obligation to moderate platform content.

The alternative regulatory model — both for global taxation and content moderation — is to pursue an
inclusive consensus on a very detailed agenda to be enforced through formal multilateral treaties: in
that context if consensus on detailed rules cannot be achieved and pinned down in binding rules,
resort must be made to guidelines and soft law which can prove to be ineffective.
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3. Tax implications of global platforms

After having described in previous section 2 the process and institutional structures by which policies
have been actually developed as well as their shortcomings, this section 3 will attempt, at a deeper
level, to explicate how and why actual platforms’ operation have relevant global tax implications and
possibly what inferences or comparisons may be drawn from the tax regulatory world to content
moderation.

I anticipate that these structural implications point to a potential problem of “intractability” for tax
regulation of Global Actors. I define as “intractability” the conundrum or cul-de-sac in which state
actors would find themselves if they exclusively rely on their territorial prerogatives to tax profits
that are deemed to be located “somewhere”, while they are essentially located “anywhere”.

So, the point I make here is that to overcome the problem of intractability the only feasible way
appears to be a multilateral approach based on the individual extraterritorial jurisdictions of state
actors willing to participate in an alliance that sets certain minimum standards on the taxation of
global profits.

Aggressive tax strategies described in section 2 when considered at the deeper explicatory level of
this section 3 should be viewed as being foundationally based on technological constructs that rely
on the “extraction” and use of data through platforms. This “data extraction” is explained as follows:
platforms rely on raw data to generate knowledge and to achieve that goal raw data is recorded and
organized to be usable by the corporate legal owners of platforms, the Global Actors. In the extraction
process raw data consists of information about facts of the world, while knowledge consists of
explanation and use of such facts. _
Therefore for Global Actors the raw material that must be extracted is the data, the source of this raw
material are the activities of users on platforms, and the organization of such data is the knowledge
accumulated by Global Actors. Platforms extract, analyze, and use the increasingly large amounts of
data that are recorded as a form of computational capital to make profits.

Once the new business models became wholly based on such technology aimed at the extraction and
use of data through platforms, it came as a natural result that aggressive tax strategies were molded
by their technological base of data extraction and thus morphed into brand new structures
significantly different from the previous ones based on legal arrangements. At the same time however,
the traditional corporate form of Global Actors essentially remained unchanged and based on the
separate unity principle described in section 1, which allows base erosion and profit shifting. So
Global Actors “own” platforms in the traditional corporate sense but through them pursue aggressive
tax strategies that are different from preceding ones.

In a very general sense these new aggressive tax strategies exploit to the maximum extent the potential
of data to generate through platforms new types of profits that are not taxable. We generally
denominate these new business models as the “digital economy” alluding to the fact that the traditional
industrial economy based on production and distribution of goods and services now relies on new
information technology that improves that production and distribution. This is only a partial
dimension of the new reality: what in effect happens in such a “digital economy” is structural reliance
on global platforms to expand the reach of traditional profitability in an “extractive mode” that leads
to the accumulation of so called “big data”. Massive new expanses of potential data are in fact now
accessible so that data itself has become a fundamental resource to be extracted, as much as oil and
other natural resources in the past.
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For example Google initially limited itself to use data to pivot advertising revenues away from
traditional media, but then platform data acquired primary importance for many other Global Actors
as data analysis is itself generative of data in a continuous feedback loop. The result is that data serves
a whole range of functions across different industries ranging from technology (Google, Facebook,
and Amazon), dynamic start-ups (Uber, Airbnb), manufacturing (GE, Siemens), agribusiness (John
Deere, Monsanto) and so on. The common denominator is that data mainly generates new markets
and products and cost reductions of revenue-making activities, therefore leading to more revenues
and higher profitability.

Aggressive tax strategies exploit “platforms” to extract data, but what are exactly platforms in this
context and how are they used taxwise? Platforms are /7 infrastructures that enable two or more
groups to interact. Therefore, platforms are intermediary technological frameworks that not only bring
together different users (customers, advertisers, service providers, producers, suppliers, even physical
objects),?® but also provide tools that enable these users to build their own products, services, and
marketplaces. For example, Apple and Microsoft enable developers to build and sell new apps to
users, while Google provides a platform for advertisers and content providers to target people
searching for information.

So corporate owners of platforms became intermediaries vis-a-vis users to generate new products
and _profits which could not be generated through traditional methods. There are several
characteristics of platform content that have a connection with profit-generating activities and
aggressive tax strategies aimed at diverting such new profits away from taxes. These brand-new
characteristics of platforms are the following, each of them generating an asymmetry between Global
Actors and taxing States: 1) intermediation and positional asymmetry; 2) network effects and growth
asymmetry; 3) complementary strategies and per-capita asymmetry; 4) neutrality and strategic
asymmetry.

First, platforms provide the infrastructure to intermediate between different groups and therefore
Global Actors who own platforms do not have to build a marketplace nor even necessarily maintain a
physical presence in certain market jurisdictions. For example, Google relies on online search activity,
Facebook on social networking, Uber shifted urban private transportation into an online platform. This
is the key to the advantage of platforms over traditional business models which require physical
presence in market jurisdictions.

The disappearance of physical presence is also a competitive advantage of platforms owned by Global
Actors over taxing States and results in a positional asymmetry: while Global Actors owning platforms
do not need to position themselves on a geographical space, tax regulators traditionally need
geographical space to detect profit-generating activities and assert jurisdiction.

Second, platforms are based on network effects: the more numerous the users who use a platform, the
more valuable that platform becomes for all other users and for the owner of the platform. For
example, Facebook has constantly increased its social networking platform and Google improves
search algorithms through the increased use online. This implies that platforms are capable of rapidly
scaling up their operation by relying on pre-existing infrastructure and incurring low marginal costs
of production, so that there are few natural limits to the growth of platforms. The result is another
type of asymmetry, namely a growth asymmetry: while Global Actors relying on platforms are innately
bound to expand on a global scale, tax regulators are limited by their local geographical space.

28 Annabelle Gawer, Platform Dynamics and Strategies: From Products to Services in PLATFORMS, MARKETS AND
INNOVATION (Annabelle Gawer ed. 2009).
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Third, platforms use complementary strategies: for example one division of the Global Actor reduces
the price of a service or good (even providing it for free) and generates losses, while another division
increases prices to offset these losses generating profits. To pursue these strategies, platforms increase
the number of their users at a global scale by offering services that often are not directly priced. For
example, Google notably started as a completely free service but then began to make profits through
advertising and then through a host of services.?

The result is that there is another type of asymmetry, a per-capita asymmetry: while Global Actors
relying on platforms do not cater to a population which is identified by the allegiance to state territory,
tax regulators inherently need to interface directly with a locally settled population that exhibits an
ability to pay taxes that are linked to the use of local indivisible services and public goods.

Finally, platforms present themselves as neutral spaces for users to interact but in fact pursue
deliberate strategies in terms of product and service development, marketplace interactions, and so on.
The typical example is Facebook, which epitomizes the evolution of online social networks
presenting its the platform as a free forum when in reality is a tool to collect valuable data. This
strategy is also used by many industrial players as a complement to their core business.

The result is that there is another type of asymmetry, a strategic asymmetry: Global Actors portray
themselves as neutral and transparent platforms but deploy strategies that are not visible to users and
to tax regulators; by contrast, tax regulators necessarily use and announce policies and regulations that
are thoroughly visible in the public-civic space to Global Actors.

In addition to these four basic characteristics/asymmetries of platforms, there are also different #ypes
of platforms depending on the specific activities that Global Actors perform: advertising platforms,
cloud platforms , industrial platforms, product platforms and lean platforms.

Advertising platforms (e.g. Google, Facebook), extract information on users, and then use the
products of that process to sell advertising and for other uses. Cloud platforms (e.g. AWS, Salesforce),
which own the hardware and software of digital-dependent businesses and are renting them out as
needed. Industrial platforms (e.g. GE, Siemens), build the hardware and software necessary to
transform traditional manufacturing into internet-connected processes that lower the costs of
production and transform goods into services. Product platforms (e.g. Rolls Royce, Spotify), generate
revenue by using other platforms to transform a traditional good into a service and by collecting rent
or subscription fees on them. Finally lean platforms (e.g. Uber, Airbnb), which reduce their ownership
of assets to a minimum and profit by reducing costs. 3

The four characteristics /asymmetries of platforms (intermediation and positional asymmetry; network
effects and growth asymmetry; complementary strategies and per-capita asymmetry; neutrality and
strategic asymmetry) are thus combined within different types of platforms (advertising, industrial,
product and lean platforms) generating different and specific tax strategies which cannot be recounted
here in details.

What are then the tax implications of global platforms? In a general sense intermediation and positional
asymmetry significantly limit host-States’ tax enforcement power for the lack of physical presence,

29 SHOSHANA ZUBOFF, THE AGE OF SURVEILLANCE CAPITALISM: THE FIGHT FOR A HUMAN FUTURE AT THE NEW FRONTIER
OF POWER, 233-290 (2019).

30 NICK SRNICEK, PLATFORM CAPITALISM, 17-55 (2017).
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typically a fixed place of business in the form of a permanent establishment (PE) or through a
dependent agent, so called “agency PE”. Network effects and growth asymmetry attribute to Global
Actors flexibility and resilience unattainable by state actors, while complementary strategies and per-
capita asymmetry create vast opportunities for regulatory tax arbitrage. Finally, neutrality and strategic
asymmetry create a gap between the opacity of strategies of Global Actors and the forced transparency
of tax regulators.

The upshot is that Global Actors using platforms have the capability of escaping local state tax
enforcement, are much more flexible than States in implementing advantageous strategies, rely on
regulatory arbitrage, and are capable of pursuing aggressive tax strategies that are opaque to tax
regulators. The practical result is that for each individual Global Actor there is a combination of
platform-based features that is the signature of that player. In addition, these features are entirely
proprietary to that player and very opaque to the outside, with the consequence that the “formula” of
the aggressive tax strategy of each individual Global Actor is fiercely guarded against intrusions by
tax regulators.

The capability of tax regulators to “pierce through” the unique “formula” of “opportunistic” platform
use would be tantamount to the dismantling of aggressive tax strategies, but this achievement is, at
the current stage, highly unlikely. This deficiency points to what I consider a problem of intractability,
i.e. the impossibility of a territorial approach, which poses the need to strive for a multilateral (initially
minilateral) approach based on the global reach of regulatory states aggregating in minimum
standards compacts.

It is essential to highlight at this point that there is a fourth resemblance between the tax and content
moderation regulatory problem as they are both affected by this intractability problem: if it is true
that from a territorial perspective BEPS involving the strategies described above is not readily
tractable, then it is probably true that content moderation is not tractable exclusively from a territorial
perspective as it relies on similar strategies. So in both cases minilateral minimum standards should
be pursued. Of course, the intractability of content moderation is, in addition, caused by various
factors that are not relevant for tax policy.

4. Possible lessons for platform responsibility

As tax regulatory approaches can potentially be of interest for platform content moderation, we draw
in this section 4 a few conclusions to suggest possible lessons for platform responsibility rules. In
doing that I would like to make three clarifications about differences between the tax regulatory
problem and the content moderation problem.

First, while the tax regulatory problem by definition involves a top-down exercise of sovereign
powers to limit the opportunistic use of global platforms that leads to regulatory arbitrage by
corporate actors, the content moderation problem involves a delicate balance between the exercise
of sovereign powers and the protection of freedom of speech in many cases of individual citizens that
access and use global platforms.

Second, in the international tax arena a balance is pursued to ensure that each item of income is taxed
at least once but no more than once, while in content moderation a balance could be pursued to ensure
that common principles are established once and for all, but this goal is much more difficult. In
international taxation a “follow the money” principle decides the game: once the home state has
ensured collection of global profits of multinationals that are subject to its responsibility the game is
over and taxation is secured. This is not necessarily true in content moderation where complex issues
are at stake and national policies may overlap.
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Third, from a strictly semantic perspective the two problems appear different: tax regulation does not
look at the meaning of information but strives to tax profits that arise from the use of data/information
by platforms, while content moderation inevitably looks at the meaning of information to moderate
it.

In spite of these three differences, our analysis has demonstrated that in both tax regulation and
content moderation platforms managed by Global Actors have an impact on the perception of reality
by users and influence their behavior. A platform - which is a technology that brings multiple parties
together for a common purpose or to solve a common problem - is in fact a standards-based system
that at the same time (i) distributes interfaces among users through remote coordination and (ii)
centralizes the integrated control of interfaces and users through that same coordination. As a result
platforms distribute some forms of autonomy to the edges of they networks while at the same
standardize conditions of communications.

Interfaces appear obvious and transparent to users but the internal architecture of the platforms
remains unknown to them and constitutes the medium through which strategies are developed by
Global Actors. As Bratton notes: “The dominant contemporary genre of Inferface, the graphical user
interface, is an interactive visual diagram that presents a visually coherent image of otherwise
discontiguous and opaque processes and flows. Some emerging technologies, such as augmented
reality, superimpose interfacial elements directly into the User's perceptual field, with the capability
of articulating the significance of people, places, and things according to the program of different
imagined communities. This collapse of the metaphorical space between perceived object and its
interpretation, especially when paired with messianic political theologies, can engender forms of
cognitive fundamentalism (emphasis added).’!

Interfaces are representations, in a broad sense “images”: Jean Baudrillard a postmoderm French
philosopher had anticipated during the 1980’s this idea of representations or images as a means of
concealing this absence of reality that characterizes this current cognitive fundamentalism, calling
such representations ‘simulacra’?? He envisaged successive phases of the modes of representation
in which signs become increasingly empty of representational meaning and indeed the apex of this
process is reached when users access certain existing platforms through their interfaces.

Baudrillard so described the ”image” in a process that starts from faithful representation of external
reality to the dissolution of it:
“ These would be the image:

It is the reflection of a basic reality.

It masks and perverts a basic reality.

It masks the absence of a basic reality.

It bears no relation to any reality whatever: it is its own pure simulacrum.”3?
So essentially the “immoderation” of content generated within platforms is in most cases a lack of
representational meaning for they users tethered to a precise platform’s strategy, what Bratton defines
as “forms of cognitive fundamentalism”. In addition “immoderation” of content is also the result of
deliberate and controlled distorsion of reality when strategies are willfully pursued through “echo-

2 «¢

chambers”, “trolls” and other techniques to influence users in the most diversified contexts.

3! BENJAMIN H. BRATTON, THE STACK: ON SOFTWARE AND SOVEREIGNTY, 299 (2016).
32 JEAN BAUDRILLARD, SELECTED WRITINGS (ED. MARK POSTER) (1988)
33 JEAN BAUDRILLARD ‘THE PRECESSION OF SIMULACRA’, IN BRIAN WALLIS (ED.) (1984) ART AFTER MODERNISM, vol. 1,
170, (1984).
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These innate platform constraints on the representational function of content point to the need of a
regulatory regime that relies on rules on procedural accountability that include, for example, common
principles for the 'notice-and-takedown' procedure and the strengthening of the cooperation with
public authorities.>* Such a regime of course would not exclude traditional types of moderation that
depend on some sort of semantic control, such as automated moderation, pre-moderation or post-
moderation, reactive moderation and distributed moderation.>>

These rules on procedural accountability for content moderation are somehow similar to the basic
obligation of Global Actors owning platforms to report all their global profits at least in one state,
their home state, and therefore to be accountable/pay taxes on those profits. So, in both tax regulation
(dealing with capital) and content moderation (dealing with information) the common regulatory
problem is how to subject to procedural accountability inappropriate outcomes of platforms that
strategically control computational capital.

At the beginning of the paper I argued that there is an homology between capital and information that
in platform economy tend to be merged, becoming a hybrid computational capital and the paper has
foregrounded three resemblances between the tax regulatory problem and the regulatory problem of
content moderation. First, non-state actors access, manage and regulate through platforms flows of
capital and similarly flows of information exploiting regulatory differentials, so that there is the need
of regulatory alignment in both cases. For example the host state may be lenient on content
moderation in comparison to the home state of the Global Actor owning the platform (or the other
way around), thus there can be conflicting/overlapping policies.

Second, since both capital and information escape the regulatory reach of States, some form of
common standard must be achieved in both cases. For example a platform may escape the regulation
on content moderation by both the host state and the home state of the Global Actor owning the
platform, so that a common regulative approach is requires that establishes at least a minimum
standard of procedural accountability that minimizes regulatory arbitrage.

Third, such common standard can be achieved only if individual home States of Global Actors
owning platforms assume together the ethical and political obligation to moderate profit diversion as
well as immoderate use of platform content through procedural accountability, in light of the fact that
the alternative regulatory model would be to pursue an inclusive consensus on a very detailed agenda,
a task that is quite hard in the context of content moderation and that is proving unsuccessful in the
tax world.

This homology between capital (leading to “opportunistic” platform-generated profit diversion) and
information (leading to “immoderate” platform content use) points to the fact that information
extracted by platforms becomes a hybrid computational capital and therefore to the need of regulatory
structures that reduce excessive opportunism and immoderation in the use of this computational
capital by platforms.

This leads to a final conclusion about the regulation of computational capital: as we have assessed
that there is an intractability problem of both profit diversion and content moderation when addressed

34 This is the approach used in the EU with the Regulation (EU) 2016/679 of the European Parliament and of the Council
of 27 April 2016 (General Data Protection Regulation) - available at: https://eur-lex.europa.eu/eli/reg/2016/679/0j -
entered into force on May 25, 2018 repealing the pre-existing Data Protection Directive.

35 This is the approach used in the EU with the Digital Services Act (Regulation (EU) 2022/2065, — available at https://eur-
lex.europa.eu/eli/reg/2022/2065/0] - which updates existing EU legislation regarding illegal content, transparent
advertising, and disinformation. See for example: ALEXANDRE DE STREEL ET EL. ONLINE PLATFORMS' MODERATION OF
ILLEGAL CONTENT ONLINE: LAW, PRACTICES AND OPTIONS FOR REFORM (2020).
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exclusively from a territorial state perspective, in both cases multilateral minimum standards should
be pursued. These standards should rest on a country-by-country assumption of responsibility by
States to regulate Global Actors based in those countries, initially in a minilateral forum creating an
international regime that does not necessarily requires formal international agreements, to be possibly
extended in a more inclusive format that may contemplate formal agreements.
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